In the instant case, Inspector Boatright's testimony
that the brake would not hold the truck when it was tested
on a small incline has not rebutted by the respondent.
Mr* Boatright testified that the truck was empty at the time
he asked the driver to set the brake, and when he did,
the brake would not hold.

I conclude and find that MS HA has established a violation
by a preponderance of the evidence, and Citation No. 2076978
IS AFFIRMED.

With regard to Citation No. 2076972, concerning the
absence of protective covers on two compressed gas cylinders,
I' take note of the fact that the cited standard section
77.208(e) provides that:

Valves on compressed gas cylinders shall
be protected by covers when being trans-
ported or stored, and by a safe location
when the cylinders are in use.

Inspector Boatright testified that he observed the
two cylinders "stored" in a trailer "near" an area where
two mechanics were working on a bulldozer.  The valves were
next to the cylinders, and he assumed that the mechanics
had used the cylinders and simply forgot to replace the
valves.  The cylinders were next to each other in an upright
position, and they were secured by a chain which was around
them.

Mr. Boatright also testified that he did not speak to
the mechanics, nor did he observe them using the cylinders.
Although Mr. Boatright stated that the cylinders were full,
he indicated that he would have issued a citation even if
they were empty.  He confirmed that the mechanics were working
50 or 60 feet away from the trailer and the bulldozer was
in that same area away from the trailer.  He also confirmed
that the cylinders were not "being ready to be used."

It seems clear to me from the inspector's testimony
that the cylinders in question were not being transported
or being used by anyone at the time the inspector made his
observations.  Since he did not speak to the mechanics,- he
acted on pure assumptions and speculations which are unsupported
by any credible evidence.  Further, although his citation
narrative gives the impression that the two mechanics were
using the cylinders, the facts show otherwise.
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